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Fifth Annual Meeting The Federal Communications 
Bar Association 


The Fifth Annual Meeting the Federal Communications Bar 
Association convened 10:30 the Carlton Hotel, Saturday, 
December 13, 1941. 

The reading the minutes the previous Annual Meeting was 
dispensed with. 

The Nominating Committee tendered its slate officers for the 
coming year. 


LITTLEPAGE 


For the Executive Board. 


one year term 
three year term 
three year term VAN 


The Membership Committee reported that there were 278 members 
the Association. 

The Committee Ethies and Grievances reported that they had 
function during the current year. 

The Committee Practice and Procedure stated that behalf 
the Association, various recommendations had been made improve the 
practice and procedure before the Commission. 

The Treasurer, Mr. Porter, announced that there was balance 
$1891.93 the Treasury. 

The Committee Memorials announced with regret the passing 
two members the Association, Swagar Sherley, and John Krisnick. 
Mr. Bingham, President the Association, acknowledged the indebted- 
ness the Association Mr. Sherley for his wise counsel and advice 
both member and officer. 


i 
4 
E > 
4 
— 
4 


The President voiced the thanks the Association for the services 
Perey Russel, Jr., former Editor-in-Chief the Bar 

The President suggested that the Executive Committee take under 
advisement the question compensation for the editorial staff the 
JOURNAL. 

The President announced that representative from the Executive 
Committee would present the views the Association the Sanders 
Bill, 97, pending before the House Committee Interstate Com- 
merce. 

There was discussion the floor whether the Sanders Bill repre- 
sented the views the Association. The Executive Committee replied 
the negative. The views the Association are reflected the bill, 
Amend The Communications Act 1934 And For Other Purposes, 
Proposed The Federal Communications Bar Association.’’ The text 
this bill was published the February, 1941 issue the 
The proposal the Association limited amendments which affect 
the practice and procedure before the Commission. The Executive Com- 
mittee disavowed any intention present any amendments relating 
the substantive provisions the Act. There was considerable dis- 
cussion the floor with regard several the proposed amendments. 
The Association recommended that the bill proposed the Association 
approved principle, but not detail. 

The morning session then adjourned hear address Dr. 
Cullen the Proprietary Association. Dr. Cullen discussed some the 
problems confronting the copywriters who submit advertising broad- 
cast stations. 

the afternoon session, the slate officers, offered the Nominat- 
ing Committee, was unanimously elected. 

The newly-elected President, Judge Sykes, behalf the Asso- 
ciation thanked Mr. Bingham and the outgoing officers for their efforts 
behalf the Association. 

The Executive Committee was authorized advise the Treasurer 
invest government securities from time time. 

The Association unanimously pledged its cooperation the Federal 
Communications Commission, and the Defense Communications Board. 

The Association convened the Carlton Hotel for its 
annual dinner. Guests the Association were Senators Van Nuys, 
Hatch, and Davey, Commissioners Craven, Case, Walker and Wakefield. 
The address Senator Hatch printed, passim. 
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Address Senator Carl Hatch Before The Federal 
Communications Bar Association 


Mr. Chairman, and members the Federal Communications Bar 
Association, glad meet with you this evening and have the 
opportunity discussing for very short time some the matters re- 
lating administrative law procedure and proposed legislation. 

some you undoubtedly know, became quite interested 
legislation affecting procedure before the various agencies government 
the time the first the Logan-Walter bills were pending before the 
Congress. now recall, the first bill introduced the late Senator 
Logan Kentucky provided for special separate court. Later, the bill 
which came known the Logan-Walter Bill was introduced the 
Senate Senator Logan and the House Congressman Walter 
Pennsylvania. That bill had quite history: passed the House; and 
almost year after had been reported favorably the Senate Com- 
mittee the Judiciary, passed the Senate; vetoed the Presi- 
dent. 

Those who were interested this legislation were not particu- 
larly discouraged the Presidential veto. The Attorney General’s com- 
mittee had been working long time the problems presented sug- 
gested changes and reforms administrative law procedure. That 
report was made. All you gentlemen, sure, have read both the 
Majority and the Minority reports the Attorney General’s committee 
with great deal interest. would say here now, have frequently 
said other times and places, that the reports the Attorney General’s 
committee—that is, both Majority and Minority reports—constitute 
most valuable contribution the subject administrative law. When 
that report was made, together with the Chairman the Senate Judi- 
ciary Committee, Senator Van Nuys, introduced two bills the Senate; 
one embodying the proposals made the Majority report; and another 
including the recommendations the Minority. Later, Senator Van 
Nuys and introduced third bill, which carried out many the same 
ideas included the Logan-Walter bill. 

The the Judiciary was appointed consider all 
three these bills. Really, for your information, might say that 
was not the thought ours that one these particular bills was the last 
word proper legislation the subject. introducing these three 
separate bills, hoped get all the suggested proposals before our 
committee and then consider all them, hopes that finally the best 
possible bill would agreed upon the committee, and possibly 
Congress. 

say ‘‘the best possible bill’’ because those who are familiar 
with legislative process know that rarely, ever, possible secure 
legislation exactly the kind and nature the sponsor desires. Always 
there that process yielding here and taking there, and making ad- 
justments, and finally the measure which actually becomes law the 
result this method and process drafting and passing legislation. 
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Our committee proceeded hear from many distinguished persons, 
and out the government. The hearings were most comprehensive, 
and want now thank all who generously contributed their time, 
studies, and efforts, give our committee their views this more-or- 
less perplexing situation. Every person interested all administra- 
tive law procedure should secure copies these hearings. They cover 
almost the entire field—in fact, practically every viewpoint, thought, and 
suggestion contained these hearings. 

Obviously, the limited time which mine this evening can not 
discuss the merits any these proposed measures, nor can into 
the field administrative law with any detail whatever. 

Generally, though, can say, and sure you will all agree with 
this thought, that have recent years evolved our different 
bureaus, agencies, and branches government, practically new field 
law. those who went school and studied law not too many 
years ago, the field administrative law was unknown. were taught 
the common law England; had some smattering law from other 
sources—equity jurisprudence; and even international law, which then 
seemed exist the world, were not unknown our studies. 
ministrative law, however, was something yet developed. 

exists today, administrative law most recent origin. The 
trend the times the past few years, and probably more definite 
trend the coming years, will have and will make this subject vast 
importance all who engage the practice law. 

perhaps popular conception that administrative law 
rather local its character that applies mostly the bureaus and 
agencies here Washington; that because does those who practice 
law here and who are more concerned with this new branch our 
tion than lawyers other parts the nation. There great deal 
truth this; but, not altogether true. The ramifications the 
bureaus and agencies the Federal government today extend into every 
state, city, village, and almost ‘‘habitation,’’ this land ours. 
Today becoming increasingly important that the lawyers outside 
Washington—those who reside even the smaller county-seat towns 
the country, such the town which live—familiarize themselves 
with the procedure before the departments and agencies the govern- 
ment. 

because this true, and because think essential that the 
rules and practices before these agencies government become easily 
determinable possible, that one those who have urged con- 
stantly the enactment legislation which will, measure, tend 
make the practice before these agencies uniform possible. 

have said that live the small county-seat type town. 
law practice was general its nature. The average small-town lawyer 
can not specialize any branch the law, but must expert 
possible all branches serve his clients’ interests wisely and 
well. few years ago was not concerned much with administrative 
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procedure, but today is. impossible for him come Wash- 
ington with each case, determine the rules which have been set the 
agency officials the authority the act creating the agency. Often 
times, the matter involved does not warrant the employment special 
counsel here who specialist before the particular agency considering 
having jurisdiction the matter; therefore, important— 
least think—that legislation enacted the Congress which 
will some extent clarify and make certain possible rules, regula- 
tions, appeals, and all matters affecting procedure before the agencies 
and departments. 

This only one reasons for strongly advocating the enactment 
some type legislation along this line. 

There are many other reasons which are more important than the 
country practitioner, but already have taken more time than perhaps 
should and shall not now attempt diseussion those other reasons. 
want say, however, before concluding, that while our committee 
has been inactive for some time now, has not given the idea 
working out legislation, and firmly hope some kind legislation will 
enacted. After our hearings were completed, required some time 
get printed copies the hearings; since they have become available, 
have been busy with national defense matters, and now with war 
matters, have not been able sit down and work this bill, 
had hoped would be. None knows what the next few months 
hold store for any us. Our thoughts now are your 
thoughts are, mainly with things which relate the successful 
and termination the war which are now engaged. difficult 
times like these legislate upon, even think about, the more 
routine matters which ordinarily would receive our prompt attention. 
not know how long this condition will last. not know how long 
will before our committee can sit down and work the administra- 
tive law bills. 

want say this, however, that those who have served 
this have not any means forgotten the bill relating 
administrative law. chairman this subeommittee, shortly after 
the first the year hope able get our committee together, and 
all suggestions which you have generously and kindly made the 
committee will studied, hopes will finally work out bill which 
will reasonable, fair, and just, and which will place the practice be- 
fore the agencies and departments government upon better, 
sounder, and perhaps more legal-like basis. 
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Executive Order The President 


Following the full text the Executive Order signed President 
Roosevelt December 10, 1941, transferring the Defense Communica- 
tions Board functions vested the President under Section 606 the 
Federal Communications Act: 


“WHEREAS The Senate and House Representatives the United States 
America Congress assembled have declared that state war exists be- 
tween the United States and the Imperial Japanese Government; 


“AND WHEREAS Section 606 the Communications Act 1934 (48 
Stat. 1104; title 47, sec. 606) authorizes the President under such cir- 
cumstances cause the closing any radio station and the removal therefrom 
its apparatus and equipment, and authorize the use control any such 
station and/or its apparatus and equipment any agency the Government 
under such regulations the President may prescribe upon just compensation 
the owners, and further authorizes him direct that communications essential 
the national defense and security shall have preference priority; 


“AND WHEREAS necessary insure the national defense and the 
successful conduct the war that the Government the United States shall 
take over, operate, and have use possession certain radio stations parts 
thereof within the jurisdiction the United States, and shall inspect, supervise, 
control close other radio stations parts thereof within the jurisdiction 
the United States, and that there should priority with respect the trans- 
mission certain communications wire radio; 


“NOW THEREFORE, virtue authority vested under the Con- 
stitution the United States and under the aforementioned joint resolution 
Congress dated December 1941, and under the provisions the aforemen- 
tioned Section 606 the Communications Act 1934, hereby prescribe that 
from and after this date the Defense Communications Board created the 
Executive Order September 24, 1940 (hereinafter referred the Board) 
shall exercise the power and authority vested Section 606 the Com- 
munications Act 1934 pursuant and under the following regulations: 


The Board shall determine and prepare plans for the allocation such 
portions governmental and non-governmental radio facilities may re- 
uired meet the needs the armed forces, due consideration being given 
the needs other governmental agencies, industry, and other civilian 
activities. 


The Board shall, the national security and defense and the successful 
conduct the war demand, designate specific radio stations and facilities 
ortions thereof for the use, control, supervision, inspection closure the 
War, Department Navy other agency the United States 
Government. 


“3. The Board shall, the national security and defense and the successful 
conduct the war demand, prescribe classes and types radio stations and 
facilities portions thereof which shall subject use, control, supervision, 
inspection closure, accordance with such prescription, the Department 
War, Department Navy other agency the United States Government 
designated the Board. 
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“4. Every department and independent agency the government shall 
submit the Defense Communications Board, such time and such manner 
the Board may prescribe, full information with respect all use made 
proposed made any radio station facility and any supervision, 
control, inspection closure which has been proposed effected pur- 
suant paragraph hereof. 


“5. radio station facility shall taken over and operated whole 
part subjected governmental supervision, control closure unless 
such action essential national defense and security and the successful con- 
duct the war. far possible, action taken pursuant this Order shall 
not interfere with the procurement needs civilian governmental agencies, the 
normal functioning industry the maintenance civilian morale. 


“6. Until and except far said Board shall otherwise provide, the 
owners, managers, boards directors, receivers, officers and employees the 
radio stations shall continue the operation thereof the usual and ordinary 
course business, the names their respective companies, associations, 
organizations, owners managers, the case may be. 


The head any department agency which uses controls any 
radio station pursuant the terms this Order shall ascertain the just com- 
pensation for the use control such radio station and recommend such just 
compensation each such case the President for approval and action 
him accordance with the provisions subsection (4) Section 606 the 
Communications Act 1934 (U. C., title 47, sec. 606 (d) 


“8. subsequent order the Board, the use, control, supervision 
any radio station facility class type thereof assumed under the pro- 
visions this Order may relinquished whole part the owners 
thereof and any restrictions placed any radio station facility pursuant 
hereto may removed whole part. 


The Board hereby designated, accordance with the provisions 
Section 606 (a) the Communications Act 1934, make such arrangements 
may necessary order insure that communications essential the 
national security shall have preference priority with any carrier 
subject the Communications Act 1934. The Board may issue any regu- 
lation which may necessary accomplish this purpose. 


terms herein used shall have the meanings ascribed such terms 
Section amended, the Communications Act 1934. 


All regulations general applicability issued the Secretary War, 
the Secretary the Navy, any other governmental agency under these 
Presidential regulations shall published the Federal Register.” 
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The Economic Basis Broadcasting 
Harry 


Probably aspect the law and practice has 
had more varied and checkered career than the issue economic in- 
jury existing Despite the case, administrators 
and practitioners are still groping for solution this problem. The 
question further complicated the fact that economic injury in- 
timately related the issue whether existing licensees are entitled 

This paper has ready solution for this problem. believed 
that the answer lies rewriting the statute Congress. shall 
set forth what the Commission has done the past, and evaluate the 
administrative practice. 


The Congress which passed the Radio Act 1927 was primarily 
with the reduction interference between licensees, and 
equitable distribution facilities throughout the 
country. did not foresee consider economic factors, (other than 
the financial responsibility the and the preservation 
competition®). Neither the debates, committee reports, nor provisions 
the Act itself considered the pecuniary aspects radio- 
This was probably due the fact that broadcasting was 
only just beginning take its commercial character advertising 
medium 1927. This was not generally appreciated understood. 


This article part larger project which has been preparation for 
several months. This chapter not its final form. The opinions and conclusions 
expressed herein are those the writer; they not reflect the views the Federal 
Communications Bar Association. 

Rev. 632, 645 (1940): “One the most fascinating chapters the 
administration radio has been the attitude toward economic factors 
the allocation and distribution broadcasting facilities. The question whether 
not the Commission must consider the competitive aspects broadcasting 
merits individual treatment another article.” 

Sanders Brothers Radio Station, 309 470 (1940). 

Constitutional and Administrative Implications the Sanders Case, 
Com. Bar 214 (1940). 

4Section 308(b) the Communications Act 1934, STAT. 1084. 

313 and 314 the Communications Act 1934, STAT. 1087. 
For the legislative history the monopoly provisions the Act, see, Monopoly 
and Monopolistic Practices, Com. Bar (1941). 

The only reference direct indirect advertising, found the Radio 
Act 1927 was section (44 STAT. 1170) now section 317 the Communications 
Act 1934 (48 STAT. 1089) requiring that when broadcast time paid for, 
announcement made that effect. 
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The Federal Radio Commission its administration 
ing assumed antithetical position relation economic 
reading its statements facts and grounds for decision reveals 
that considers the commercial support application for new 
facility. But refused consider the economic effect the proposed 
facility the existing service, program content and financial resources 
established fortiari, the rules and regulations the 
Federal Radio Commission provisions whereby estab- 
lished station could intervene solely the basis probable 
injury.® 

The issue economic injury was first raised Woodmen the 
World Life Insurance Association al., Federal Radio Commission, 
The Commission had granted without hearing the application 
Red Oak Radio Corporation, licensee KICK, move from Red 
Oak, Iowa, Carter Lake, Iowa. The latter, although technically 
within the State Iowa, portion Omaha. The appellants which 
included the three existing licensees the Omaha-Council Bluffs area, 
contiguous community, the grant the application the 
ground that there was need for such service, and that the operation 
the proposed station would materially reduce standards 
within the Omaha-Council Bluffs area. The Commission suspended the 
grant the application and designated the same for hearing. hearing 
was held, and the Commission granted the application. its statement 
and grounds for decision, considered the commercial advertis- 
ing available within the community and found that the ‘‘operation 
KICK Carter Lake would (not) affect the interests and advertising 
revenues any the respondent stations would necessitate any 
either the quality quantity the service now ren- 
dered them the listening the Court Appeals, 
appellants contended that the Commission had misapplied the standard 
interest, convenience, and necessity failing eonsider the 
probability injury appellants. The Court did not deem 


Bensburg al. (Dockets Nos. 899, 890, May 22, 1931); 
Champlain Refining Company (F. Docket No. 864, March 26, 1931); Sharpe 
Smith (F. Docket No. 917, decided April 1931); Clement (F. 
929, April 17, 1931); Hendrix al. (F. Dockets Nos. 879, 894, 

pril 1931). 

Paragraph the Rules and Regulations the Federal Radio Commission 
permitted any Governmental department officer, any person, firm, company, 
corporation “to intervene hearing provided the ‘petition discloses substantial 
interest the subject matter the 

Paragraph the Rules and Regulations the Federal Radio Commission 
permit “any person, firm corporation aggrieved whose interests are adversely 
affected such grant,” protest said action and request the Commission 
designate the application for 

Red Oak Corporation (F. Docket No. 1678, September 13, 1932); 
also 292 Record Woodmen the World Life Insurance al. 
Federal Radio Commission al., supra. 
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necessary consider the proposition matter law, but found 
evidence support the findings that sufficient business 
exists that area care for the advertising needs all interested 
The case significant because the Radio Commission con- 
sidered the economies factual basis, and im- 
plicitly considered element the standard public interest, 
convenience, and necessity. 

The next case point time, and one which created great deal 
confusion was the WGN, Inc. The Commission had granted 
experimental license stations WBBM and KFAB operate 
synchronization during certain night hours. WBBM located Chi- 
application, both stations shared time the 770 kilocycles frequency. 
They operated simultaneously the daytime; night, WBBM had 
four-sevenths (from M.) and KFAB had three-sevenths time 
operation (10 midnight). WGN, Chicago, Illinois, 
filed its protest and requested the Commission reconsider its action. 
alleged ‘‘economic injury due the increase competitive facili- 
ties, and places increased disadvantage negotiating both with 
clients and networks for fair compensation for the use its 
The denial this motion, and supplementary motion prompted WGN 
sue out appeal, wherein specified one its errors law, the 
diminution revenue and the consequent deterioration its program 
service. The Court affirming the Commission’s decision said: 


“It also contended WGN that the Commission’s decision subjects 
economic injury through the allocation additional facilities the city 
Chicago. This complaint rests upon the theory that the modification will in- 
crease the competition among the broadcasting stations Chicago, and thereby 
inflict pecuniary loss upon each the stations already established therein in- 
cluding WGN. This complaint, however, vague, problematical and con- 
jectural, not furnish present substantial objection the Commission’s 
decision.”15 


This statement the Court prompted the Commission deny con- 
sideration economic factors. far relates the facts the 
the quotation correct. The grant the application was for 
experimental purposes, and could withdrawn the Commission the 
event synchronization was unsuccessful. was not that time intended 
final order which would subject successive renewals license. 

The Magnolia Petrolewm case involved the removal station 
KWWB from Brownsville Port Arthur, Texas. Appellants, owners 
and lessees station Beaumont, Texas, miles distant from Port 


1262 App. C., 139. 

(2nd) 432 (1933). 

Magnolia Petroleum Co. Federal Communications Commission, 


App. 189, 191, (2nd) 439 (1935). 
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Arthur, claimed that they would suffer commercial injury the estab- 
lishment station Port Arthur. Although the Commission’s deci- 
sion silent with regard economic factors, the Court held that ‘‘In 
view the size these communities and their respective demands for 
service reasonable believe that there would suf- 
ficient commercial support maintain station each community.’’ 
The Court quoted with approval from the WGN decision that competi- 
tion and pecuniary losses are too ‘‘vague, problematical, and conjec- 

The record reveals that appellants were operating The 
Court was evidently the opinion that the geographical separation and 
numerical size were sufficient maintain stations both 

Next point time and highly significant was the Jenny Wren 
The Commission’s interpretation this decision reflected the 
belief that legal proposition, need not consider factors. 
Station WREN, located within the metropolitan area Kansas City, 
Missouri, petitioned the Communications Commission intervene the 
application WHB Broadcasting Company for evening hours opera- 
tion, claiming that the operation the latter station night would 
result active competition with the former distribution audience 
listeners, advertising revenue, and available talent material. The Com- 
mission denied WREN’S petition for intervention. WREN thereupon 
sought enjoin the hearing application until was afforded 
opportunity participate therein. The District Court denied the 
preliminary injunction and the Commission’s motion dismiss. The 
Commission appealed alleging first, that economic interest was not 
such interest entitled the applicant and second, that 
WREN had plain, speedy, and adequate remedy law under the ap- 
pellate provision the Communications Act 1934. The Court held 
that the statutory remedy was exclusive and dismissed the bill. Two 
judges dissented 


—the act recognizes the preservation the earning capacity, and con- 
servation the financial resources, the individual broadcasting station 
matter national concern, for the reason that the property must 
permitted earn reasonable return the system will break down; thus indi- 
cating, seems me, identical reciprocal interest between the owner 
and the public, which the right either see that competition be- 
tween stations not carried the point destruction. 


The loss month was approximately $2000. Record 127. 

Arthur had population 50,253, Beaumont 57,000. But compare 
(2nd) decided March 16, 1938; Per Curiam Opinion Petition For Re- 
decided April 17, 1938. 

Sykes al. Jenny Wren Co., App. 379, (2nd) 729 (1935), 

Commission’s brief Wren case, “The Commission under duty, 
statutory common law, consider element public interest, 
convenience, and necessity.” 

Mr. justice Groner and Mr. Justice Hitz App. C., pp. 382, 384. 
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the litigation this ease, and for period time following the 
denial certiorari the Supreme Court, the Commission adopted the 
administrative practice denying petitions for intervention based 
economic injury.** This reflected its First Annual Report, wherein 
stated ‘‘that economic interest was not such interest entitled 
the applicant intervene.’’ 


Head the Lakes Broadcasting Co., Federal Communications 
Commission, the Court left open the question economic injury 
legal proposition. sustained the Commission’s findings that the 
Duluth-Superior area was sufficiently populous and commercially active 
support both regional and local station. 

was believed that the decision Great Western Broadcasting 
settled the conflicting views with regard economic 
and pecuniary injury. The Court held that, 


“ 


(economic injury existing station) necessary part the 
problem submitted the commission the application for broadcasting facil- 
ities. any case where shown that the effect granting new license will 
defeat the ability the holder the old license carry the 
public interest, the application should denied unless there are overweening 
reasons public nature for granting it. And obviously stronger case 
where neither licensee will financially able render adequate service. This, 
think, the clear intent section 402(b)(2) the statute which provides for 
appeal aggrieved person whose interests are adversely affected 
decision the commission granting refusing application.” 


This decision prompted the Commission designate its notice 
hearing the issue injury existing addition, 
licensees were permitted intervene hearings this question. The 


Minute No. 157 Broadcast Division May 1937, wherein the Com- 
mission denied petitions filed Red River Broadcasting Company the hearings 
two applications. 

Brown address entitled Federal Communications Law,” delivered the 
School Law, Western Reserve University, Cleveland, Ohio, May 1937, 
(Press Release 21207, 31) expressed the same attitude declaring that the Com- 
mission would not consider the factor economic interest basis for intervention. 

2466 App. 19, (2d) 396 (1936). 

Great Western Broadcasting Inc., al. Federal Communications 
Commission, al., App. 119; (2nd) 244, 248 (1937). 

Associated Broadcasters, \nc. (Docket No. 5190); Lyerla, (Docket No. 
5195); Denemark (Docket No. 5181); Corenson d/b North Western Broad- 


(Docket No. 5395). The issue these other cases was stated 


“To determine whether the economic interests any other stations may 
adversely affected 


“To determine whether the economic interests any other stations appli- 
cants may adversely affected, particularly the following existing 
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Commission’s decisions reflected this change administrative practice 
giving careful consideration economic 

But the issue economic injury was not foreclosed from further 
consideration the Commission the courts. the Sanders case, 
existing licensee was permitted intervene the application for new 
station Dubuque, The petition for intervention alleged that 
insufficient advertising revenue available the Dubuque area 
support additional radio outlet and the granting the above de- 
seribed application would therefore seriously impair the type service 
now being rendered Station WKBB.’’ The petition likewise recited 
that there was insufficient talent the community, consequently the 
proposed program service would non-meritorious. Sanders partici- 

ated the hearing the Telegraph Herald application for new 
acility. 

The Commission granted the application for new station. Sanders 
appealed under section 402(b) (2) the Act, alleging that would suf- 
fer financial and economic injury, large loss operating revenue, and 
that its service would impaired. The Court Appeals held that this 
tendered the issue economic injury existing licensee, and that 
this statement issue ‘‘is sufficient furnish proper grounds contest 
The case was remanded the Commission because the 
absence appropriate findings fact that issue. 

February 1939, the Commission filed its Petition for Rehear- 
ing the Sanders case, wherein requested the Court reconsider the 
issue ‘‘economic injury existing station through the establish- 
ment new This petition substance alleged: that the 
policy the Act one free competition; that there provision 
the Act which protects licensee from competition which may result 
pecuniary damage said licensee; injury damnum absque 
injuria, for hold otherwise would result administrative-sanctioned 
monopolies and administrative regulation the business broadcasting. 

Prior the court’s decision the foregoing petition for rehearing, 
the Yankee Network decision was handed down. Appellant this 
ease likewise alleged economic injury. The Court the entire 
problem and reaffirmed the the Sanders case. The latter 
was taken the Supreme Court the Commission. Prior the 
Supreme Court’s decision the Sanders case, the Court Appeals ren- 
dered three decisions bearing the issue injury. the 


Gulf Coast Broadcasting Co., 103, 103; Beaumont Broad- 
casting Corp., 139, 142; Genesee Radio Corp., 183, 186; 
Fall River Herald News Publishing Co., 377, 382; Northern Broad- 

Record, 28. 

App. 297, 106 (2d) 321 
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case, existing licensee alleged reason for its appeal, 
that the Commission’s action and decision granting new facility was 
erroneous matter law that ‘‘it creates and fosters unfair, 
structive and ruinous competition between pioneer public service 
medium and newcomer the field had been 
previously alleged that the loss revenue which would incurred 
would result deterioration program service. Mr. Justice Vinson, 
speaking for the Court, stated that reduction income which would 
result from the grant new facility not the criterion economic 
injury which the Commission must apply. The economic injury must 
such cause deterioration service the listening public. The 
Commission’s findings fact and conclusions law negatived appel- 
lant’s assertion that the expected competition would immediately ulti- 
mately result deterioration program service. the 
and cases, the Court per Mr. Justice Miller spelled out eco- 
nomic injury terms injury the public. other words the Com- 
mittee must consider economic factors far affects the ability 
existing licensee operate the public interest. 

The Supreme Court rendered its decision the Sanders case 
March 25, 1940. That opinion held that ‘‘resulting economic injury 
rival station not and itself, and apart from considerations pub- 
convenience, interest, necessity, element the petitioner must 
weigh, and which must make findings, passing applica- 
tion for license.’’ 


“Plainly not the purpose the Act protect licensee against com- 
petition but protect the public. Congress intended leave competition 
the business broadcasting where found it, permit licensee who was not 
interfering electrically with other broadcasters survive succumb accord- 
ing his ability make his programs attractive the public. 


“This not say that the question competition between proposed station 
and one operating under existing license entirely disregarded the 
Commission, and, indeed, the Commission’s practice shows that does not 
disregard that question. may have vital and important bearing upon the 
ability the applicant adequately serve his public; may indicate that both 
stations—the existing and the proposed—will under, with the result that 
portion the listening public will left without adequate service; may 
indicate that, division the field, both stations will compelled render 
inadequate service. These matters, however, are distinct from the consideration 
that, license granted, competition between licensee and any other existing 
station may cause economic loss the latter. such economic loss were valid 
reason for refusing license, this would mean that the Commission’s function 
grant monopoly the field broadcasting, result which the Act ex- 
pressly negatives, which Congress would not have contemplated without granting 
the Commission powers control over the rates, programs, and other activities 
the business broadcasting.” 


Tri-State Broadcasting Co. C., App. 157, 107 (2nd) 956 
(1939). 
WOKO, Inc., App. 228, 109 (2nd) 665 (1939). 

Florida Broadcasting Co. C., App. 231, 109 (2nd) 668 
(1939). For discussion these cases, see Rev. 638, 665, note 142 
(1940). 
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The Commission had advanced the argument that Sanders had 
standing appeal since absence right implies absence remedy. Mr. 
Justice Roberts concluded that this view would nullify section 402(b) (2). 


“Congress had some purpose enacting section 402(b)(2). may have been 
the opinion that one likely financially injured the issue license 
would the only person having sufficient interest bring the attention 
the appellate court errors law the action the Commission granting 


the license. within the power Congress confer such standing prose- 
cute appeal.” 


The Court Appeals has had occasion apply and interpret the 
Sanders decision Colorado Radio Corporation Federal Communica- 
tions Commission.** Appellant, existing licensee, alleged that the 
grant new application would have injurious economic effect 
its operation. The Court, per Mr. Justice Vinson, 


“We believe that the appellant person aggrieved within the meaning 
Section 402(b)(2) construed the Supreme Court the Sanders case. The 
Court held that person who stands hurt financially entitled appeal.” 


This appeal was dismissed because appellant’s failure exhaust 
its administrative remedies before invoking the court’s aid. 

The concurring opinion Mr. Justice Edgerton significant be- 
his interpretation the Sanders case. concluded: 


“The Sanders case permits appellant come here, but not succeed here, 
the basis financial injury himself. order succeed, one who appeals 
against the granting license must present reasons why the license should 
not have been granted. The Supreme Court held the Sanders case that 
injury the appellant, another not such reason. The fact 
injury him entitles him present relevant matters, but not 
relevant matter; entitles him heard, but not among the things 
King’s proctor vindicate the public interest. The Sanders case decides that 
competition between existing and proposed station considered 
the Commission only when bears ‘upon the ability the applicant adequately 
serve his public’; when shows that the applicant and not merely the 
existing station, will either ‘go under’ ‘compelled render inadequate 
service. Appellant alleges nothing this sort.” 


patent that the Court Appeals disagreement the 
interpretation given the Sanders case. 

The Commission has likewise interpreted the Sanders case. The 
administrative practice set forth Presque Isle Broadcasting 
Company (Docket No. 5426, June 25, 1940). This was application 
for local broadcasting station Erie, Pennsylvania. The existing 
licensee, WLEU, participated the hearing. the Proposed Findings 
Fact and Conclusions Law, the Commission commented the fact 
that WLEU was the only station Erie. The competition afforded 
second station would improve the program service the community. 


8469 Rep. 224 (1941). 
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filed petition for rehearing wherein alleged that the Com- 
mission should have made findings all the issues set forth the 
notice hearing. addition, the existing licensee alleged that the 
Commission was required the Sanders case consider the effect the 
proposed competition the public. The Commission replied this 
contention 


“The policy the Communications Act 1934 one free competition. 
licensee not entitled protected from competition and the Commission 
under duty make findings the effect such competition the licensee. 
The Commission will consider the fact competition from existing licensee 
determining the financial qualifications new applicant. But need not 
and will not consider the effect the competition the new applicant the 
program service existing licensee. 


“It implicit the idea free competition that public interest cannot pos- 
sibly adversely affected the failure existing station survive due 
increased competition, because this result cannot follow unless the new 
station’s competitive efforts enable render superior public service. 
other words, under the statute, competition which applicant has face may 
important because his financial qualifications may depend it; but the effect 
competition with which existing licensee confronted result the 
operation new station need not considered the Commission under the 
statute because whatever that effect may be, only the end-product which 
system free competition designed produce.” 


shall discuss the Commission’s interpretation the Sanders 


ease the second part this article. sufficient state that the 
current administrative practice disregards completely economic factors, 
far affects existing licensees. 
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